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Bill Kraus, Louis Fortis, Julilly Kohler, Angela Kvidera, Bruce Thompson, and Don 

Wallace, by their attorney, move the court for an order granting them leave to appear as amici 

curiae in this action and leave to file their proposed brief with attachments, including their 

proposed state legislative redistricting map. In support of this motion these movants state as 

follows. 

1. Movants are all citizens of the United States and of the State of Wisconsin and are 

registered voters. 

2. Movants are organizing an unincorporated association known as Citizens for fair 

and Competitive Redistricting, the purpose of which is to promote legislative redistricting in 

Wisconsin that, consistent with other applicable legal principles and requirements, maximizes 

the potential for partisan competitiveness in every legislative district. 

3. The redistricting in Act 43 that is the subject of the litigation in this case is the 

product of the first instance since the 1920's of redistricting by one party having control of both 

state legislative houses and the governorship. The plaintiffs and intervenor-plaintiffs in this 

action have asserted that the result is redistricting that is unconstitutional in a variety of ways. 

The members of Citizens for Fair and Competitive Redistricting agree. 

4. Of particular concern to this group of citizens is the blatant political 

gerrymandering in the existing map. As a response to this, the members of Citizens for Fair and 

Competitive Redistricting wish to present a proposed redistricting map that has been expressly 
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designed to be fair and neutral. The map, drafted for the group by Frederick P. Kessler, achieves 

fairness by maximizing competitiveness in the legislative districts. This map shows that it is 

possible to create a fair redistricting map that maximizes competitiveness and solves the problem 

of excessive partisanship in the redistricting process. 

WHEREFORE, the movants request that this court enter an order granting their motion to 

appear as amici curiae and accept for filing their proposed Brief of Amici Curiae together with 

attachments. 

Dated this 24th  day of January, 2012. 

PAMELA S. MOORSHEAD 

Attorney for Amici Curiae Bill Kraus, Louis 
Fortis, Julilly Kohler, Angela Kvidera, 
Bruce Thompson, and Don Wallace 

/s/ 
Post Office Address: 
6165 N. Green Bay Road 
Glendale, WI 53209-3813 
(414) 247-8600 
(414) 247-8655 (FAX) 

State Bar No. 01017490 
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INTRODUCTION  

The redistricting plan for state legislative districts created by Act 43 suffers from an array 

of constitutional infirmities as asserted by the Plaintiffs and Intervenor-Plaintiffs. In the likely 

event that Act 43 is found to be unconstitutional, the question facing this Court will be how best 

to step into the breach left by the legislature's failure and fashion a remedy. 

In this regard, a group of concerned citizens which includes Bill Kraus, Louis Fortis, 

Julilly Kohler, Angela Kvidera, Bruce Thompson, and Don Wallace has formed "Citizens for 

Fair and Competitive Redistricting" and has requested permission to appear as Amici Curiae in 

this case for the purpose of placing before the Court a proposed neutral redistricting map. It is 

the position of this group ("the Citizens Amici") that in fashioning a redistricting plan, the 

touchstone should be neutrality. This view is consistent with the policies underlying equitable 

redistricting. 

Frederick P. Kessler, a sitting member of the Wisconsin State Assembly and experienced 

redistricting consultant, has created the proposed map on behalf of this group. Mr. Kessler has 

long advocated an approach to redistricting that aims for neutrality by focusing on maximizing 

competitiveness. He has used this approach to create the redistricting map submitted with this 

brief. This proposed map illustrates that a fair and neutral map that complies with constitutional 

and statutory requirements is possible. 

The Citizens Amici acknowledge that the submission of the proposed map is in some 

sense premature since the Court has yet to rule on the constitutionality of the existing legislative 

plan, and whether to return the redistricting task to the legislature or draw its own map in the 

event the Court does hold the current plan unconstitutional. 
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FACTS' 

The Map Author's Experience 

The state legislative redistricting map of the Citizens Amici is the product of many hours 

of work by Frederick P. Kessler. Mr. Kessler is an experienced national redistricting consultant. 

From 1960 to 1962, from 1964 to 1972, and from 2004 to the present, Mr. Kessler has been a 

member of the State Assembly. During his legislative tenure he served as chair of the Assembly 

Elections Committee and played a primary role in the creation of the redistricting plans enacted 

by the legislature following the 1970 census. From 1972 to 1981 and 1986 to 1988, Mr. Kessler 

served as a Circuit Court Judge in Milwaukee County. Following his service on the bench, he 

became a labor arbitrator. For 14 years, Mr. Kessler worked as a redistricting consultant. 

During that time, he was retained by 13 municipalities, political caucuses and other clients across 

the country. He also has served as a redistricting expert in litigation disputes. 

The Map Methodology  

In drafting the map, Mr. Kessler followed customary practice. As an initial matter, he 

considered the objective of population equality in each district for the assembly and senate seats, 

That requires the calculation of the ideal population for each assembly and senate district. For 

the Assembly, Mr. Kessler divided the total state population by the number of assembly seats 

(99). His calculation yielded an ideal assembly district population of 57,444. Similarly, for the 

Senate, Mr. Kessler divided the state's total population by the number of senate seats, which 

yielded an ideal senate district population of 172,233. 

In the circumstance of a court-ordered redistricting plan of a state legislature, the 

Supreme Court has directed that population equality be sought with "little more than de minimis 

1  Unless another source is cited, the factual assertions contained herein are drawn from the accompanying Affidavit 
of Frederick P. Kessler and the data attached thereto. 
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variation" although it need not reflect the exactitude required for congressional redistricting. 

Chapman v. Meier, 420 U.S. 1, 27 & n.19 (1975). The revised redistricting map for assembly 

seats submitted by the Citizens Amici contains assembly districts ranging from 608 over to 655 

under the ideal population. In percentages, the deviation ranges from 1.1 % above to 1.1 % 

below the ideal population. The revised redistricting map for the Senate seats submitted by the 

Citizens Amici contains senate districts ranging from 1,259 over to 1,314 under the ideal 

population. In percentages, the deviation ranges from 0.7% above to 0.8% below the ideal 

population. 

Mr. Kessler then turned to Section 2 of the Voting Rights Act of 1965, as amended June 

29, 1982, 42 U.S.C. § 1973. In Thornburg v. Gingles, 478 U.S. 30 (1986), the Supreme Court 

held that when there is a sufficient concentration of members of a minority group within any 

geographic area the candidate of choice of that minority community must have the potential to be 

elected. Id. at 50-51, 80. Based upon his review of the districts in Wisconsin and the census 

data, Mr. Kessler determined that the Gingles factors were present with respect to certain of the 

African-American population and certain of the Hispanic population in Milwaukee County. 

Consistent with the presence of the Gingles factors, the redistricting map of the Citizens Amici 

contains seven majority-minority African-American assembly districts and two majority-

minority African-American Senate districts. The redistricting map contains one assembly 

districts with an effective Hispanic majority as well. 

Mr. Kessler next considered other traditional districting principles in his drawing of the 

Citizens Amici map. He drew compact and contiguous proposed legislative districts, as is 

required by state law. He also worked to maintain the integrity of communities of interests, as 

reflected in such things as political subdivisions. 
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As a final criterion in his drawing of districts, Mr. Kessler considered political fairness 

and competitiveness. Mr. Kessler has taken political competitiveness into consideration in 

redistricting maps that he has drawn in his role as a consultant in other jurisdictions and in years 

past. In order to account for political competitiveness, Mr. Kessler needed a measure for 

competitiveness. 

Wisconsin has historically been equally divided between Republicans and Democrats. 

Many close presidential and gubernatorial elections in Wisconsin have been close since the 

1960's. Therefore, Mr. Kessler concluded that an aggregate of the last five 

presidential/gubernatorial elections would provide the best measure of competitiveness for 

political districts in the State of Wisconsin. 

The results in those elections were as follows: 

1) 	In 2002 Governor James Doyle defeated Acting Governor Scott McCallum with 

52.1% of the vote; 

(2) In 2004 Senator John Kerry Defeated President George W. Bush with 53.8% of 

the vote; 

(3) In 2006 Governor James Doyle defeated Congressman Mark Green with 53.8% of 

the vote; 

(4) In 2008 President Barack Obama defeated Senator John McCain with 57.1% of 

the vote; and 

(5) In 2010 Governor Scott Walker defeated Mayor Tom Barrett with 52.9% of the 

vote. 

Democrats received 53.4% and Republicans 46.6% of the aggregate votes. Therefore, Mr 

Kessler determined that a district voting over 53.4% Democratic is a Democratic district, and a 
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district voting over 46.6% Republican is a Republican district. This adjustment reflects nearly 

50/50 partisan division within the state. Mr. Kessler noted that had the 1988 gubernatorial vote 

and the 2000 presidential vote been substituted for the 2008 presidential and 2010 gubernatorial 

elections, the aggregate vote would be 49.4% for Democrats and 50.6% for Republicans. 

Based on those elections, Mr. Kessler set the objective of creating 132 state legislative 

districts, in which half of the districts voted more than 53.4% Democratic and half of the districts 

voted more than 46.6% Republican. The Democratic and Republican candidates had each 

prevailed in 66 of the districts. To accomplish this objective, Mr. Kessler created 48 Republican 

assembly districts, 49 Democratic assembly districts, and two districts that are equally divided. 

He then created 16 Democratic senate districts and 17 Republican senate districts. The Citizens 

Amici map provides that, if the results in state legislative races, as adjusted, track the results of 

the last five presidential/gubernatorial elections, one house in the legislature will have a 

Democratic and the other a Republican majority. 

To further account for political competitiveness, Mr. Kessler attempted to maximize the 

number of internally competitive seats. With that consideration in mind, he created a total of 21 

seats in the assembly in which the adjusted Democratic-Republican vote was between 52% and 

48% in favor of one or the other of the presidential candidates. In the senate, 6 districts are 

competitive under that same standard. 

Of the 21 competitive assembly seats eight lean democratic, eleven lean Republican, and 

two are equally divided. 

Mr. Kessler used 48% to 52% as a proxy for competitiveness because there have been a 

number of elections in the State of Wisconsin where the party achieving 52% of the presidential 

vote in a particular legislative district nonetheless lost that district in a subsequent legislative 
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election. Districts in which one party achieves an even higher percentage of votes in a 

presidential election also elect legislators from the other party regularly. 

The Map's Result 

The Citizens Amici's proposed legislative map achieves the objective of political 

competitiveness while complying with the requisite constitutional and statutory requirements, 

The map is being submitted to the Court concurrently with this brief and the accompanying 

motion to appear as amici curiae. 

ARGUMENT 

I. 	ACT 43 REPRESENTS AN EGGREGIOUS CASE OF PARTISAN 
GERRYMANDERING. 

There is no shortage of constitutional defects in Act 43. The map proposed by the 

Citizens Amici would cure them all. But of particular concern to the Citizens Amici is the 

unabashed political gerrymandering that can be found permeating the entirety of Act 43's 

redistricting plan. 

In Davis v. Bandemer, 478 U.S. 109 (1986). The United States Supreme Court 

considered a claim of partisan gerrymandering — specifically that a Republican-drawn 

redistricting map manipulated district boundaries in order to dilute the voting power of 

Democrats in violation of the Equal Protection Clause. See id. at 114-15. A plurality of the 

Court found such claims to be justiciable. In order to succeed with such a claim, the claimant 

must "prove both intentional discrimination against an identifiable political group and an actual 

discriminatory effect on that group." Id. at 127. 

The Court in Davis noted that "[a]s long as redistricting is done by a legislature, it should 

not be difficult to prove that the likely political consequences of the reapportionment were 

intended." Id. at 129. This case is no exception to that rule. The intentional manipulation of 
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district lines to gut the voting power of Democrats could hardly be more obvious. First, the 

Republican majority threw out the entire statutory redistricting process that had been in place and 

in use since 1980 whereby local governments created ward lines, which would then be used in 

fashioning the districts. The Republican majority replaced the long-standing system with one in 

which they could create districts without regard to ward lines and present the redistricting plan to 

local governments as a fait accompli, requiring local governments to reconfigure ward lines to 

conform to the new districts. This turns Wisconsin's traditional redistricting principles as set 

forth in Article IV, Section 4 of the Wisconsin Constitution upside-down. 2  

Having disposed of decades of traditional redistricting principles by legislative sleight of 

hand, the Republican majority — no longer constrained by any existing lines — cleared the way for 

a rushed and largely secret redistricting process. The legislation was drafted at the behest of the 

Republican majority and first released to the public on July 8, 2011. On July 13, 2011 the one 

and only public hearing on the legislation was held. On July 15 the Senate Judiciary Committee 

adopted the legislation with minor amendments. The legislation was approved by the Senate on 

July 19th and by the Assembly on July 20th. It was signed into law on August 9, 2011.3  Neither 

the citizens nor the Democratic minority had any meaningful opportunity to participate in this 

truncated process. 

2  The Wisconsin Constitution, Article IV, imposes the following requirements on redistricting: 

Representatives to the Assembly, how chosen. Section 4. [The] districts [shall] be bounded by county, 
precinct, town or ward lines, to consist of contiguous territory and be in as compact a form as practicable. 

Senators, how chosen. Section 5. The senators shall be elected by single districts of convenient 
contiguous territory, at the same time and in the same manner as members of the assembly are required to 
be chosen; and no assembly district shall be divided in the formation of a senate district. The senate 
districts shall be numbered in the regular series, and the senators shall be chosen alternatively from the odd 
and even-numbered districts for a term of 4 years. 

This time-line is admitted by the defendants in their answer to the Second Amended Complaint. 
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The manner in which the districts that resulted from this furtive process are weighted 

toward Republicans simply cannot have been accidental. All changes to the districts were made 

behind closed doors. No input was sought from Democratic legislators, and many long-term 

Democratic incumbents were placed in hostile, Republican-leaning districts while their existing 

districts were left without incumbents. 

The legislation was intended to have a discriminatory effect, and it does in fact have such 

an effect. The neutral approach used by Mr. Kessler to eliminate political gerrymandering 

actually provides some of the best evidence of the discriminatory impact of the gerrymandering 

in Act 43 on Democratic voters. Using the votes cast for the Democratic and Republican 

candidates in the last five presidential and gubernatorial elections, Mr. Kessler determined that 

Act 43 has resulted in 39 assembly districts with a Democratic majority and 60 with a 

Republican majority. Similarly, Act 43 created 14 senate districts with a Democratic majority 

while 19 are majority Republican. 

Act 43 represents an opportunistic use by the current Republican majority of its power to 

shut the Democratic half of the state out of the political process for the foreseeable future. This 

has long been the express goal of Republican legislators. See, e.g., Wisconsin State Journal, July 

31, 1998, at 11 a (quoting then Assembly Speaker Scott Jensen as telling fellow Republicans that 

[w]ith redistricting coming up in the year 2000' . . . a larger Assembly margin 'could lock in 

Republican control of the Assembly for a generation"). 

As the plurality in Davis stated, "unconstitutional discrimination occurs . . . when the 

electoral system is arranged in a manner that will consistently degrade a voter's or a group of 

voters' influence on the political process as a whole." Id. at 132. If allowed to stand, Act 43 will 
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deliberately and systematically degrade the influence of Democratic voters in this state for at 

least a decade if not "for a generation." This is a violation of the Equal Protection Clause. 

II. THE MAP SUBMITTED BY THE CITIZENS AMICI PROVIDES A 
NEUTRAL CURE FOR THE CONSTITUTIONAL INFIRMITIES OF ACT 43. 

The principle of "neutrality" has long been recognized as an important element of the 

redistricting process. This arises from the most basic notions of our democratic process. As 

Professor Peter H. Schuck explains in his article, The Thickest Thicket: Partisan 

Gerrymandering and Judicial Regulation of Politics, 87 Colum. L. Rev. 1325 (1987), legislative 

redistricting as an element of representative democracy "should be neutral, unbiased and 

`outcome blind'; that is, it should not systematically increase the probability that one political 

claim will prevail over another." Id. at 1348-49. 

Fair and neutral redistricting is not merely an abstract ideal; it is possible as a matter of 

practical reality. This is proved by the redistricting plan submitted by the Citizens Amici in this 

case — a plan that meets the constitutional and statutory requirements and is fair and neutral. 

The Citizens Amici have submitted for the court's consideration a redistricting plan that is 

not based upon the challenged legislative plan, but is a complete departure from it. In doing so, 

the Amici recognize that a court is ordinarily not free to discard a legislatively enacted plan 

altogether. This long-standing principle was very recently reiterated by the Wisconsin Supreme 

Court: 

"[F]aced with the necessity of drawing district lines by judicial order, a 
court as a general rule should be guided by the legislative policies" 
underlying the state plan — even one that was itself unenforceable — "to 
the extent those policies do not lead to violations of the Constitution or 
the Voting Rights Act." 

Perry v. Perez, 565 U.S. 	 (2012), quoting, Abrams v. Johnson, 521 U.S. 74, 79 

(1997). Put another way, a court ordered plan must not reject state policy choices "more than [is] 
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necessary to meet the specific constitutional violations involved." Upham v. Seamon, 456 U.S. 

37, 42 (1982). 

However, the Citizens Amici submit that such deference is not required (or even possible) 

in a case such as this. First, the political gerrymander created by Act 43 is not confined to a few 

particular districts. The Equal Protection claim is not that certain unconstitutional districts were 

created, but that the plan violates the Equal Protection Clause by degrading state-wide the ability 

of Democrats to influence the political process. The United States Supreme Court has 

acknowledged the unique nature of a claim of "statewide political gerrymandering" as 

differentiated from a claim involving "individual districts." Davis, 478 U.S. at 132. In Davis, the 

Court noted that "Although the statewide discrimination asserted here was allegedly 

accomplished through the manipulation of individual district lines, the focus of the Equal 

Protection inquiry is necessarily somewhat different from that involved in the review of 

individual districts." Id. at 127.4  

In this case, the legislative plan is so completely permeated by political gerrymandering 

that it is impossible to separate infected districts from constitutional ones. To the extent that any 

"legislative policy" is discernible in the plan, it is an unconstitutional one — a policy of 

manipulating the district lines statewide to create entrenched Republican super-majorities in both 

legislative bodies and effectively shut the Democratic minority out of the political process. A 

complete re-write is the only remedy for the Equal Protection violation. 

4  The Court in Davis found that the Democratic plaintiffs had not shown sufficient discriminatory effect to prove 
their Equal Protection claim. Therefore, the Court did not address to what extent the district court's redistricting 
plan did or was required to give deference to the legislative plan. 
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A. 	The Legislative Redistricting Map of the Citizens Amici Best 
Comports With Judicial Neutrality. 

The legislative redistricting map of the Citizens Amici allows for the attainment of 

neutrality by providing for, as reasonably as possible, political competitiveness in the assembly 

and senate districts in Wisconsin. Indeed, political competitiveness seems particularly well 

suited to achieving neutrality. Webster 's Third New International Dictionary (1971) defines 

"neutrality" as "a condition of being uninvolved in contests or controversies between others or of 

refraining from taking part on either side of such contest or controversy" (p. 1522). What better 

way to refrain from taking part on either side of a contest than by fostering competitiveness 

where no results are predicted? 

The involvement of political competitiveness in redistricting is well supported and 

critical. In Reynolds v. Sims, 377 U.S. 533 (1964), the Court emphasized that "[t]he achieving of 

fair and effective representation for all citizens is concededly the basic aim of legislative 

apportionment." Id. at 565-66. Fair and effective representation is most likely to obtain when 

there is competition in the political process. 

As the Supreme Court observed in Williams v. Rhodes, 393 U.S. 23 (1968), 

"[c]ompetition in ideas and governmental policies is at the core of our electoral process and of 

the First Amendment freedoms." Id. at 32. Without competition in the electoral process, voter 

participation in politics reaches its lowest point. Political competition has the effect of giving 

voters more choice, increasing voter participation, making elected officials more responsive to 

voters, and divesting (at least to some extent) control from entrenched interests. See Schuck, The 

Thickest Thicket, 87 Colum. L. Rev. at 1337. A goal of redistricting, then, should be to devise 

districts where voters have an effective and undiluted vote. See also Gaffney v. Cummings, 412 

U.S. 735, 753 (1973) ("[t]he very essence of districting is to produce a different—a more 
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`politically fair' result—than would be reached with elections at large, in which the winning 

party would take 100% of the legislative seats"). 

Professor Samuel Issacharoff has decried the sort of partisan redistricting that results in 

"geographical divisions [with] clearly identified zones of influence." Gerrymandering and 

Political Cartels, 116 Harv. L. Rev. 593, 623 (2002). He compares this type of partisan 

redistricting action to the behavior of economic competitors who agree to a horizontal division of 

the market that minimizes competition. Id. at 21-23. And he advocates for the same type of 

legal restraints imposed on partisan competitors as are imposed on economic competitors. See 

id. 

The analogy is apt. Where economic competitors make horizontal agreements in the 

economic marketplace, the antitrust laws seek to curb that behavior by holding it illegal per se, 

see, e.g., United States v. Sealy, Inc., 388 U.S. 350, 355-58 (1967), or violative of the "rule of 

reason," see, e.g., FTC v. Indiana Federation of Dentists, 476 U.S. 447, 456-59 (1986). 

Providing voters with protection from the same sort of horizontal non-competition agreements 

makes considerable sense. After all, the antitrust laws are designed to protect competition (and 

thus consumers), not competitors. See Cargill, Inc. v. Monfort of Colorado, Inc., 479 U.S. 104, 

115 (1986). And, as Professor Issacharoff notes, there is equal risk in the political marketplace 

that "anticompetitive behavior will compromise the ability of selection to reveal true consumer 

preferences." Issacharoff, Gerrymandering, at 623. 

Moreover, as in the economic marketplace, anticompetitive action in the political 

marketplace has an ongoing harmful effect on the voter. Not only does such behavior hurt the 

voter in the first instance when he or she casts a vote, it harms equally in the second and third 

instances. When a political party becomes entrenched in a state through the districts it has 
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drawn, a voter loses the ability to voice effectively his or her displeasure with the incumbent 

party in subsequent elections, a result that is magnified in a state such as Wisconsin where there 

are no term limits for state legislators. 

Through a consideration of political competitiveness, the legislative redistricting plans 

submitted by the Citizens Amici eliminate the concern that partisan district drawing will "lock 

in" districts for the incumbent party for a generation. "Political competitiveness" is used in the 

most commonsense of ways. As its proxy for competitiveness, the Citizens Amici plan uses the 

percentages of votes cast for the Republican and Democratic candidates in the last five 

presidential and gubernatorial elections. The breakdown of votes cast in the last five statewide 

elections is a good proxy for competitiveness because it indicates that legislative control will 

reflect the changing voting of the electorate. 

To achieve political competitiveness, the legislative map of the Citizens Amici results in a 

situation where there are an equal number (66) of districts in which there are Democratic and 

Republican majorities. As a result, in the Citizens Amici map, the Assembly has a Democratic 

majority with 49 Democratic districts, 48 Republican districts, and two districts that are equally 

divided. The Senate has a Republican majority with 17 Republican seats and 16 Democratic 

seats. 

The Citizens Amici redistricting map has the further virtue of maximizing internally 

competitive seats. Mr. Kessler determined that 52% served well as a proxy for competitiveness 

because there have been a number of elections in the State of Wisconsin where the party 

achieving 52% of the presidential vote in a particular legislative district lost the district in a 

subsequent legislative election. Indeed, some legislative districts in which one party has 

achieved an even higher percentage have also elected legislators from the other party. 

Case 2:11-cv-00562-JPS-DPW-RMD Filed 01/24/12 Page 17 of 23 Document 126-1 

13 



In the Assembly, 21 seats are internally competitive; that is, the Republican-Democratic 

vote is between 52% and 48% in favor of one over the other candidate. In the Senate under this 

same standard, 6 seats are internally competitive. As demonstrated by these outcomes, the 

legislative map of the Citizens Amici allows for political competitiveness and, thus, effective 

voter selection in a maximum number of legislative seats in Wisconsin. The result is that these 

seats will truly be put to the "vote" in the next election and especially in any election in which 

the seat may be open. 

B. 	The Legislative Redistricting Map of the Citizens Amici Satisfies 
Constitutional and Statutory Requirements. 

Of course, the objective of achieving political competitiveness cannot supplant the 

constitutional and statutory factors that the Court must consider in devising district boundaries. 

But the legislative redistricting map submitted by the Citizens Amici assures political 

competitiveness in addition to complying with constitutional and statutory requirements. 

1. The requirement of population equality is satisfied. 

The starting place for the inquiry into population equality is the longstanding rule of "one 

person one vote" articulated in Baker v. Carr, 369 U.S. 186 (1962). In Reynolds, the Court 

considered population equality as applied to state legislative districts and concluded that, while 

"a State [must] make an honest and good faith effort to construct districts . . . , [m]athematical 

exactness or precision is hardly a workable constitutional requirement." 377 U.S. at 577. Later 

in Chapman, the Court made clear that the exacting standard applicable to congressional 

redistricting does not apply to legislative redistricting, even where court-ordered redistricting is 

involved. See 420 U.S. at 27 n.19. In court-ordered plans for state legislative redistricting, the 

objective must be population equality with "little more than de minimis variation." Id. at 27. 
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And even that standard may not govern where "important and significant state considerations 

rationally mandate departure from these standards" and a court articulates those considerations. 

Id. 

It is true that the numerical equality of population among districts in the Citizens Amici 's 

map is slightly less than the numerical equality among districts in Act 43. This is due to the fact 

that, unlike the drafters of the legislative plan, Mr. Kessler has created districts that as much as 

possible follow the existing ward lines as required by Article IV, Section 4 of the Wisconsin 

constitution. Even so, the population variation in the Citizens Amici map is less than 1.3% — well 

within standards required by law. 

The Citizens Amici map has struck the appropriate balance between numerical population 

equality and other competing concerns. Twenty years ago the Court was called upon to choose 

from among competing maps in Prosser v. Elections Board, 793 F. Supp. 859, 865 (E.D. Wis. 

1992). The Court rejected at least one plan that offered "perfect numerical equality" because it 

did so at the expense of other important factors, namely, the preservation of wards, the 

administrative units of government by which Wisconsin voters vote. See id. at 865-66. 

2. The requirements of Section 2 of the Voting Rights Act are satisfied. 

The legislative redistricting map of the Citizens Amici also complies with the 

requirements of Section 2 of the Voting Rights Act of 1965 and its amendments. As the Court 

explained in Gingles, the purpose underlying Section 2 of the Voting Rights Act of 1965 and its 

amendments is to avoid vote dilution of minority districting such that "the political process is 

equally open to minority voters." 478 U.S. at 79. Thus, a majority-minority district is 

appropriate where (1) a minority group is "sufficiently large and geographically compact to 

constitute a majority," (2) the minority group is "politically cohesive," and (3) the majority votes 
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"sufficiently as a block to enable it — in the absence of special circumstances. . . — usually to 

defeat the minority's preferred candidate." Id. at 50-51. 

A review of the districts and the census data shows that there is one geographic area — 

Milwaukee County — where there is a sufficient concentration of two minority groups such that 

creation of majority-minority districts is appropriate. In Ketchum v. Byrne, 740 F.2d 1398, 1413, 

1415-16 (7th Cir. 1984), the court set a 65% population as a rule of thumb for approximating a 

sufficient concentration of a minority group. In Prosser, the court adopted a 60% population as a 

rule of thumb in part because of the fact that individuals in Wisconsin can register to vote on the 

day of the election. See 793 F. Supp. at 869-70. As African-American candidates run for high 

offices, African-American voting participation has increased and in some elections, such as the 

2004 partisan primary and 2008 general election, has exceeded non-Hispanic white voter 

participation. . 

Consistent with the presence of the Gingles factors and these rules of thumb, the Citizens 

Amici redistricting map contains 7 majority-minority African-American assembly districts in 

Milwaukee County. In those districts, the highest population percentage of African-Americans is 

58.4% and the lowest percentage is 56.1% of African-Americans. If only voting-age African-

Americans are considered, the highest population percentage is 54.5% and the lowest population 

percentage is slightly above 50% African-American. African-American voting age percentage 

exceeds the non-Hispanic white population by 10% in those seven districts. The Citizens Amici 

map contains 2 majority-minority African-American senate districts in Milwaukee County. In 

those districts, the highest population percentage of African-Americans is 58.1% and the lowest 

population percentage is 55.9%. Finally, the Citizens Amici redistricting map contains 1 

majority-minority Hispanic assembly district in Milwaukee County. That district has a Hispanic 
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population percentage of 67.82 % of all people over 18 or 52.4% of voters. The Citizens Amici 

redistricting map thus fully complies with the requirements of Section 2 of the Voting Rights 

Act. 

3. Other traditional districting principles are satisfied. 

In addition to meeting these requirements, the legislative redistricting map of the Citizens 

Amici is consistent with other traditional districting principles. hi Wisconsin, maintaining the 

integrity of political subdivisions is an important redistricting concern. The districts in the 

legislative map submitted by the Citizens Amici substantially maintain the integrity of the State's 

political subdivisions. 

Incumbency continuity, if not a paramount consideration, is a legitimate consideration in 

redistricting. Bush v. Vera, 517 U.S. 952, 964 (1996). In that regard, the map submitted by the 

Citizens Amici minimizes the situations where incumbents of the same party will reside in the 

same district. The Citizens Amici map has created only six districts incumbents of the same 

party would have to run against each other — three involving Republicans and three involving 

Democrats. In two of those districts — one for each party — at least one of the incumbents has 

announced an intention not to seek reelection. In the remaining districts there is an open seat 

adjacent containing portions of the district of one of the incumbents. The Citizens Amici map 

results in one district which is highly competitive where incumbents of opposing parties would 

run against each other. 

In sum, then, the Citizens Amici revised legislative redistricting map comports best with 

judicial neutrality. This plan complies with constitutional and statutory requirements and results 

in competitiveness in a manner that is not disruptive of contiguity and compactness. 
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CONCLUSION  

For the foregoing reasons, the Court should find Act 43 unconstitutional and substitute 

the attached map for the 2012 election or draw its own map consistent with the principles 

embodied in the Citizens Amici map. 

Dated this 24th  day of January, 2012. 

PAMELA S. MOORSHEAD 

Attorney for Amici Curiae Bill Kraus, Louis 
Fortis, Julilly Kohler, Angela Kvidera, 
Bruce Thompson, and Don Wallace 

/s/ 
Post Office Address: 
6165 N. Green Bay Road 
Glendale, WI 53209-3813 
(414) 247-8600 
(414) 247-8655 (FAX) 

State Bar No. 01017490 
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Board, each only in his official capacity: 
MICHAEL BRENNAN, DAVID DEININGER, 
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Intervenor-Defendants. 

(caption continued on next page) 

AFFIDAVIT OF FREDERICK P. KESSLER 

Case 2:11-cv-00562-JPS-DPW-RMD Filed 01/24/12 Page 1 of 11 Document 126-2 



VOCES DE LA FRONTERA, INC., RAMIRO VARA, 
OLGA WARA, JOSE PEREZ, AND ERICA RAMIREZ, 

Plaintiffs, 
Case No. 11-CV-1011 

v. 

Members of the Wisconsin Government Accountability 
Board, each only in his official capacity: 
MICHAEL BRENNAN, DAVID DEININGER, GERALD 
NICHOL, THOMAS CANE, THOMAS BARLAND, and 
TIMOTHY VOCKE, and KEVIN KENNEDY, Director 
and General Counsel for the Wisconsin Accountability 
Board 

Defendants. 

STATE OF WISCONSIN 

MILWAUKEE COUNTY 

) 

)ss. 
) 

FREDERICK P. KESSLER, being first duly sworn, states as follows: 

1. I am a resident of Milwaukee, Wisconsin residing at 11221 West Sanctuary Drive. 

I am a registered voter in the City of Milwaukee. 

2. I am making this affidavit on behalf of Bill Kraus, Louis Fortis, Julilly Kohler, 

Angela Kvidera, Bruce Thompson, and Don Wallace. They have formed the group "Citizens for 

Fair and Competitive Redistricting." They are requesting permission to participate in this action 

as amici curiae. They are advocates of redistricting that takes into account competitiveness as a 

criterion for redistricting. They are filing a proposed map for state legislative redistricting in the 

State of Wisconsin that is intended to maximize the number of districts in which competitive 

elections between the candidates of the Democratic and Republican parties can be expected. I 

am the author of that map, and I am making this affidavit to explain how and why I created the 

districts in it. 
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Background  

I am an experienced national redistricting consultant. From 1960 to 1962, from 1964 to 

1972, and from 2004 to the present, I have been a member of the State Assembly. During my 

legislative tenure I served as chair of the Assembly Elections Committee and played a primary 

role in the creation of the redistricting plans enacted by the legislature following the 1970 census. 

From 1972 to 1981 and 1986 to 1988, I served as a Circuit Court Judge in Milwaukee County. 

Following my service on the bench, I became a labor arbitrator. For 14 years, I worked as a 

redistricting consultant. During that time, I was retained by 13 municipalities, political caucuses 

and other clients across the country. I also have served as a redistricting expert in litigation 

disputes. 

Methodology  

3. I have spent approximately 300 hours reviewing data and drafting the series of 

maps, which resulted in the amended legislative redistricting map we have submitted. I began 

with the raw data provided by the Wisconsin Census Office showing population, racial 

breakdowns in the population, and voting patterns. 

4. I began the drafting process by ascertaining the population of the State of 

Wisconsin as determined on the basis of the U.S. Bureau of Census 2010 data. 

5. Based on my review of the census materials and my experience, I determined that 

the existing redistricting map adopted by the 2011 Wisconsin legislature for state legislative 

seats was in violation of the state and federal constitutions as asserted by the plaintiffs and 

intervening plaintiffs in this case. I thus concluded that new redistricting maps needed to be 

drafted to redress these violations. 
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6. 	The first step of the analysis requires that there be population equality in each 

district. In the legislative context, that determination was made dividing the total population of 

the State of Wisconsin by 99, the number of assembly seats. That calculation yields an ideal 

assembly district of 57,444 people. 

7. I did the calculation for state senate seats in a similar fashion by dividing the total 

population of Wisconsin by 33, which is the number of senate districts. The result was an ideal 

state senate district of 172,333. 

8. In Karcher v. Daggett, 462 U.S. 725, 730 (1983), the Supreme Court explained 

that states must make "a good faith effort" at population equality. In practical terms that, in my 

experience, means that the standard deviation for legislative districts should be a 2% variation 

from the ideal, which is further consistent with the requirement set out in Kirkpatrick v. Preisler, 

394 U.S. 526, 533-34 (1969), which calls for a deviation as minimum as practicable. 

9. Using the 2% deviation standard would permit no assembly district to deviate in 

population from the ideal number by no more than 1,149 people, and would permit no senate 

district to deviate in population from the ideal number by no more than 3,445 people. 

10. A 2% deviation more or less is consistent with the State legislative and court 

cases involving Wisconsin redistricting since the 1970 census. I intended that the deviation for 

the senate and assembly districts be below the 10% total population that is considered an 

acceptable deviation for state and local government legislative bodies. 

11. The map I have drafted contains Assembly districts ranging from 608 persons 

over to 655 under the ideal polulation. In percentages, the deviation is a maximum of 1.1% in 

each direction. The proposed map contains Senate districts ranging from 1,259 persons above to 

1,314 below the ideal population. The deviation in percentages is from 0.7 above to 0.8 below. 
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12. It should be noted that the degree of consistency of population among districts I 

achieved using this standard is not quite as great as the population consistency among districts in 

Act 43. This is due to the fact, that unlike the drafters of the legislative map, I drew districts 

following the existing ward lines as required by the Wisconsin constitution [Art. IV, §4]. 

Utilizing the existing ward lines prevented me from obtaining the same level of precision as to 

population, as the legislation which overrode the existing law and process, and changed the ward 

boundaries in Act 43. However, the population variations in the map I created are well within 

standards required by law. 

13. The next criterion that I considered in my map drafting was Section 2 of the 

Voting Rights Act. I wanted to ensure that the map complied with it. 

14. Based on my review of the data and my drafting, I can state that the map complies 

with the Federal Voting Rights Act, which prohibits "minority vote dilution." If there is a 

sufficient concentration of members of a racial or defined ethnic minority within a geographic 

area, the candidate of choice of that minority community must have a chance to be nominated or 

elected. The Voting Rights Act further requires that population proportionality be considered in 

determining the number of minority districts. 

15. Thornbury v. Gingles, 478 U.S. 30 (1986) provides that a sufficient concentration 

of minority population exists where (1) the minority group is "sufficiently large and 

geographically compact to constitute a majority," (2) the minority group is "politically 

cohesive," and (3) the white majority voters vote "sufficiently as a block to enable it -- in the 

absence of special circumstances -- usually to defeat the minority's preferred candidate." 

16. In my review of the existing districts and census data, I determined that these 

factors required the consideration of the African American population in Milwaukee County in 
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the creation of legislative seats. Although, the African-American population in the State of 

Wisconsin is 6.7% of the total population, there is a sufficient concentration of African-

Americans in Milwaukee County such that proportionality must be reflected in the districts 

drawn there. Given the existence of the Gingles factors, seven such majority-minority assembly 

districts and two such majority-minority senate districts should be drawn and were drawn. In 

those districts, the highest population percentage of African-Americans is 58.4% and the lowest 

percentage is 56.1% of African-Americans. If only voting-age African-Americans are 

considered, the highest population percentage is 54.5% and the lowest population percentage is 

slightly above 50% African-American. The Citizens Amici map contains 2 majority-minority 

African-American Senate districts in Milwaukee County. In those districts, the highest 

population percentage of African-Americans is 58.1% and the lowest population percentage is 

55.9%. 

17. With respect to other minority populations, the Hispanic population of the State of 

Wisconsin is 5.9%. According to census data, only 52% of the Hispanics in Wisconsin were 

U.S. citizens. The only area where there is a sufficient concentration of Hispanic population is in 

Milwaukee County where a single legislative district could be created with an effective Hispanic 

majority, that is, a district with enough Hispanic citizens over the age of eighteen. I conclude 

that over 70% of the total population must be Hispanic to meet this criterion. 

18. For that reason, I created a district with a population which is slightly over 71% 

Hispanic. In that district 67.82% of the persons over 18 were Hispanic; 52.4% of the voters were 

Hispanic. 
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19. As demonstrated above, while majority-minority districts do exist in my 

legislative map, those districts were not created by "subordinating traditional districting criteria 

to the use of race," which is forbidden. See Bush v. Cruz, 116 S.Ct. 1941 (1961). 

20. As a final criterion, I took into consideration political competitiveness as a whole 

in drafting the redistricting map. 

21. I have factored in political competitiveness in other redistricting maps that I have 

drawn and in Assembly Joint Resolution 78, which I introduced in the 2011 Wisconsin 

legislative session. I had introduced similar proposals in each of the three preceding legislative 

sessions. See, 2005 Assembly Jt. Res. 41; 2007 Assembly Jt. Res. 63; 2009 Assembly Jt. Res. 29, 

all of which required competitiveness and set out the criteria for creating competitive districts. 

22. In order to account for political competitiveness in the redistricting, I needed a 

measure of competitiveness. I decided that the percentages of votes cast for the Republican and 

Democratic candidates in the last five presidential and gubernatorial elections would provide the 

best measure of competitiveness for political districts in the State of Wisconsin. (This was the 

same criterion used to determine competitiveness in the four Assembly Joint Resolutions noted 

above). 

23. The results in those elections were as follows: 

a) In 2002 Governor James Doyle defeated Acting Governor Scott McCallum 

with 52.1% of the vote; 

(b) In 2004 Senator John Kerry Defeated President George W. Bush with 53.8% 

of the vote; 

(c) In 2006 Governor James Doyle defeated Congressman Mark Green with 

53.8% of the vote; 
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(d) In 2008 President Barack Obama defeated Senator John McCain with 57.1% 

of the vote; and 

(e) In 2010 Governor Scott Walker defeated Mayor Tom Barrett with 52.9% of 

the vote. 

24. Democrats received 53.4% and Republicans 46.6% of the aggregate votes. 

Therefore, I determined that a district voting over 53.4% Democratic is a Democratic district, 

and a district voting over 46.6% Republican is a Republican district. This adjustment reflects 

the nearly 50/50 partisan division in the state. I noted that had the 1988 gubernatorial vote and 

the 2000 presidential vote been substituted for the 2008 presidential and 2010 gubernatorial 

elections, the aggregate vote would be 49.4% for the Democrats and 50.6% for the 

Republicans. 

25. Based on those elections, I set the objective of creating 132 state legislative 

districts, in which half of the districts voted more than 53.4% Democratic and half of the districts 

voted more than 46.6% Republican. The Democratic and Republican candidates had each 

prevailed in 66 of the districts. 

26. To do so, I created circumstances in which one house in the legislature had a 

Democratic majority, and the other a Republican majority. Specifically, I created 48 Republican 

assembly districts, 49 Democratic assembly districts, and two equally divided districts. I then 

created 16 Democratic senate districts and 17 Republican senate districts. 

27. My initial drafts of the maps resulted in districts that were more partisan towards 

one party than the objectives required. As a result, I went back to the computer and changed 

district boundaries to create a map consistent with the objectives stated above. 
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28. In accounting for political competitiveness in the legislative seats, I sought to 

ensure the maximum number of internally competitive seats. 

29. With that consideration in mind, I created a total of 21 seats in the assembly in 

which the adjusted Democratic-Republican vote was between 52% and 48% in favor of one or 

the other of the presidential candidates. In the senate, 6 districts are competitive under that same 

standard. 

30. Those 21 competitive assembly seats are denominated as follows: 8 Democratic-

leaning, 11 Republican-leaning and 2 equally divided. 

31. I used 48% to 52% as a proxy for competitiveness because there have been a 

number of elections in the State of Wisconsin where the party achieving 52% of the presidential 

vote in a particular legislative district nonetheless lost that district in a subsequent legislative 

election. Districts in which one party achieves an even higher percentage of votes in a 

presidential election also elect legislators from the other party regularly. 

32. Accordingly, there was not an insurmountable barrier to the legislative seats 

changing party hands. Three of the Republican majority senate districts have elected Democrats 

and three Democratic majority districts have elected Republicans. They are likely to be re-

elected under my proposed map. 

33 	Last, I examined the map to determine its effect on incumbent office-holders. 

Based on my examination, another consideration for drafting legislative districts is affording a 

measure of incumbent continuity. I amended my original legislative maps to reduce the number 

of same party incumbent conflicts. That is, I wanted to minimize the situations where, in 

creating districts, I put incumbents of the same party into the same district, thus requiring that the 

two incumbents run against each other in a subsequent election. 
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34 	To achieve this result, I tracked down incumbent street addresses from a variety 

of sources, including existing incumbent addresses from the Wisconsin Blue Book and the 

Wisconsin Census Office website on the Internet. 

35. As a result of my efforts, there are only six of the districts in the amended maps 

where incumbents of the same party would have to run against each other — three involving 

Republicans and three involving Democrats. In two of those districts — one for each party — at 

least one of the incumbents has announced an intention not to seek reelection 

36. There is one additional district in my proposed map where incumbents of 

opposing parties would run against each other, the 23rd  Assembly District with Republican Jim 

Ott facing Democrat Sandy Paasch. 

37. I then created the matrices attached as Exhibits A and B using the raw data 

provided by the Wisconsin Census Office and showing the values I achieved in my redistricting 

map relating to population breakdown, racial breakdowns and voting patterns by district. Exhibit 

A relates to the assembly districts I created, and Exhibit B relates to the senate districts. The 

final column on each matrix reflects the adjustment in voting patterns, by district, to reflect a 

50/50 divided statewide electorate. 

38. I have applied the same methodology I used to create competitive districts in my 

map to a study of the redistricting map adopted by Act 43. Using the votes cast for the 

democratic and republican candidates in the last five presidential and gubernatorial elections, I 

have determined that Act 43 has resulted in 39 assembly districts with a Democratic majority and 

60 with a Republican majority. Similarly, Act 43 created 14 senate districts with a Democratic 

majority while 19 are majority Republican. 
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Dated: January 23, 2012 

/s/ 
Frederick P. Kessler 

Subscribed and sworn to before me 
this 23rd  day of January, 2012 

/s/ 

Dudley A. Williams 
Notary Public, State of Wisconsin 
My Commission: is permanent 
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